See, e.g., AM. BAR ASS'N, REPORT OF 'S COURTS 121, 146-47 (2000) , available at http://www.constitutionproject.org/pdf/uncertain_justice.pdf.
licensing standards, and enforceable ethics codes.
14/ As the New York Court of Appeals has observed:
A profession is not a business. It is distinguished by the requirements of extensive formal training and learning, admission to practice by a qualifying licensure, a code of ethics imposing standards qualitatively and extensively beyond those that prevail or are tolerated in the marketplace, a system for discipline of its members for violation of the code of ethics, a duty to subordinate financial reward to social responsibility, and, notably, an obligation on its members, even in non-professional matters, to conduct themselves as members of a learned, disciplined, and honorable profession.
15/
For their part, social scientists have also endeavored to identify the principal characteristics that distinguish professions from other occupations. These include:
• a substantial body of knowledge, essential to performing the tasks of the occupation and requiring mastery of abstract concepts and complex principles unfamiliar to the population at large;
• self-regulation by means of established and enforceable standards for ethical behavior of practitioners;
• self-regulation of the conditions and content of the work performed, providing a high level of individual autonomy;.
• a culture emphasizing a strong and enduring level of dedication to the work;
14/ E.g., Hosp. Comp. Sys., Inc. v. Staten Island Hospital, 788 F. Supp. 1351 , 1361 (D.N.J. 1992 . 15/ In re Estate of Freeman (Lincoln Rochester Trust Co. v. Freeman), 34 N.Y.2d 1,7, 355 N.Y.S.2d 336, 339, 311 N.E.2d 480 (1974) .
• identification with the occupation by practitioners and a sharing of common interests and values;
• a motivational ideal of service to clients and the public: while a business chiefly seeks financial profit, a profession is mainly concerned with the ideal of service.
16/ "Judging," it should be noted, encompasses all of these except formal training and learning beyond and different from what is required for admission to the practice of law,
i.e., prior education or credentialing that is peculiar to the task of being a judge.
The foregoing array of formal characteristics -particularly the educational requirements, licensing requirements, and ethical code --engenders a degree of trust and dependency that creates the fiduciary obligations said to be owed by professionals to their clients and, to a degree, the public as well.
17/
In the case of judges, that duty translates into obligations of fidelity to the law, integrity, fairness, impartiality, and adherence to a quasi-Aristotelian notion that like cases will be treated alike. Whether judicial selection is made by election or appointment, "there is an implied covenant with the people that the judges selected will be persons who have demonstrated by well-defined and wellrecognized qualifications their fitness for judicial office" --a covenant that includes 16/ See RONALD M. PAVALKO, SOCIOLOGY OF OCCUPATIONS AND PROFESSIONS 19-33 (2d ed. 1988) . Omitted from this enumeration, because it is not germane to the topic of this essay, is a darker, corollary characteristic of a profession -that of being a cartel, able to monopolize the provision of a particular type of service. See RICHARD L. ABEL, AMERICAN LAWYERS 17-30 (1986 REV. 563, 573-80 (1995) . Born, no doubt, of a classical education, but influenced further by a culture in which sound bytes are everything, the author's initial reaction to the term "Pre-Judicial Education" was decidedly unfavorable. One is simply asking too much of that little hyphen, and it can't bear the load! For whether or not one ends up, as a substantive matter, being a proponent of some sort of special education for aspiring judges, the term "Pre-Judicial" smacks too much of "prejudicial"; indeed, that is the Latin etymology of words such as "prejudicial" and "prejudice," and from a psychological perspective there is a strong possibility that the host of negative contemporary connotations attached to those words, not only in legal discourse specifically but also in modern English usage generally, would subconsciously damn the concept before it even gets a fair hearing. That, after all, is the essence of what it means to be "prejudicial" -with or without the hyphen.
The alternative, "ante-judicial," is no better, not merely because it sounds a bit precious, rather like "ante bellum" -redolent as that is with mental visions of plantations and privileged persons sipping mint juleps on honeysuckle-scented verandas --but also because it suffers from the potential of homonymous confusion with "anti-judicial," a in 2003 issued a brief but interesting report.
22/
The idea of IJE is that some sort of formal preparation, while neither (or at least not necessarily) an absolute prerequisite for judicial office nor a guarantee of selection, will result in a cadre of potential jurists who have exhibited the interest and the commitment to acquire an extra educational credential that potentially could make them better qualified for the judiciary than the majority of other lawyers.
As part of this effort, it was necessary for the Study Group to address the issue whether the effectiveness and perception of legitimacy of judicial selection might be enhanced through the establishment of a program of Introductory Judicial Education.
This involved consideration of the form this education might take, how the availability of this education might affect the pool of potential judges, how this education might assist those responsible for the selection of judges, and the potential impact of this education on the overall functioning of our system of justice.
As the Study Group observed: category of sentiment that is, as noted above (see notes 2-10, supra), already far too prevalent in our society. One could offer a different label, such as "warmup judicial education" or "WJE," but that seems a bit flippant and in any event does not present a good sound byte! Accordingly, though begging the reader's indulgence for this footnote, the author intends to use the phrase "Introductory Judicial Education" or its acronym "IJE" to describe any and all possible variations on a curriculum or training program for individuals who aspire to judicial office, whether trial-level or appellate, and whether federal, state, or administrative.
21/
The Study Group comprised trial and appellate judges, lawyers, judicial and adult educators, bar association executives and legal academics. PRE-JUDICIAL EDUCATION (Feb. 12, 2005) [hereinafter "STUDY GROUP REPORT"].
What we envision is not the displacement of existing selection mechanisms, but rather their enhancement by making available to potential judges educational programs designed to produce judicial candidates who are better prepared for the role and who can make a more informed decision regarding whether a judicial career is appropriate for them. Education of this sort would prove useful to those responsible for judicial selection--whether an electorate or an appointive authority--by providing a significant piece of information regarding the interest level and aptitude of the candidates. The candidates themselves would benefit from attaining a better appreciation of the judicial role. Changes in the nature of law practice and the judicial role over the past several decades have rendered the gap between the two activities increasingly large. Lawyers are less able to appreciate all of what being a judge entails, and the skills learned in practice are less directly applicable to a judicial role that now includes a substantial managerial component. Because of this, we believe that [IJE] programs would also appeal to practitioners who do not intend to become judges, but who could benefit from knowing more about judicial roles and responsibilities. . . .
While we do not believe that [IJE] stands as a cure for all the problems of judicial selection, we believe that it can alleviate many of them. For example, candidates who have undergone [IJE] will be less likely to engage in unethical or otherwise inappropriate campaign conduct. More generally, as already suggested, they are likely to be better candidates both because their education will make them better judges and because their decision to seek a judgeship will be more informed. In addition, just as education has traditionally served as a gateway to opportunity in American society, so can [IJE] open judicial careers to those who might otherwise been [sic] excluded from pursuing them based on, for instance, a lack of political involvement. In sum, [IJE] presents the possibility of creating a larger pool of better-prepared potential judges.
. . . .We also identify potential negative effects of [IJE] , including its possible negative impacts on the pool of potential judges, which might vary depending on the format. To the extent that [IJE] involves significant costs, career interruption, or geographic relocation, some otherwise suitable candidates are likely to be discouraged from pursuing judgeships. In addition, there is some reason for concern regarding whether these effects would fall more heavily on women and those in public service or other less remunerative practice areas. These effects are, of course, speculative, but nonetheless deserve ongoing attention as the concept of [IJE] 
25/
Id. "Both new and experienced judges should be systematically surveyed regarding what they wish they had known at the outset of their judicial careers. The practicing bar might likewise be surveyed concerning the perceived strengths and deficiencies of both new and experienced judges. In addition, because making the programs useful to practitioners as well as aspiring judges will be critical to their success, attention must be paid to the bar's views of what its members would find most useful and interesting." Id.
26/
Id. at 30-31. "Such data would provide an additional window into the experiential gaps of the judiciary, and thereby suggest areas of curricular emphasis that might not be apparent from other studies. In addition, the data might reveal that there are categories of lawyers who are relatively under-represented in the judiciary, and perhaps suggest ways in which education might be shaped to make them more likely to consider becoming a judge." Id.
27/
Id. at 31. "Given the novelty of [IJE] , it will be critical to begin by taking small steps. We believe that an appropriate jurisdiction should be identified for the implementation of a pilot program, the initial design of which should be such as to permit flexibility to adapt in light of early results. More generally, we believe that broad 
28/
Id. at 6. Problems with judicial selection appeared to the Study Group to be "most acute" at the state level, so its inquiry was limited to the IJE for aspirants to state judiciaries. Id. Even conceding the correctness of the protasis, it seems sensible to assume that if IJE is worthwhile, it will be equally useful to aspirants for both state and federal judicial office. REV. 339, 342-349 (1996) (alluding to such historical developments in the context of tracing the evolution of judicial selection for New York's high court).
36/
The choice of elections was not (as myth holds) "an unthinking 'emotional response' rooted in . . . Jacksonian Democracy" which somehow "assumed that popular election of judges constituted a radical measure intended to break judicial power through an infusion of popular will and majority control." On century witnessed a move toward elective judiciaries in many states, The most recent of these involves a $3 million contribution to a West Virginia high court judge, made by the Chairman and CEO of the contributing corporation after it had lost a $50 million fraud verdict and while it was preparing to file an appeal to the same high court. After winning a particularly contentious election, the judge in question, Brent D. Benjamin, refused to recuse himself, and with him as Acting Chief Justice, the court overturned the verdict by a one-vote margin (3-2). Caperton v. A.J. Massey Coal Co., ___ S.E.2d ___, 2008 WL 918444 (W. Va., April 3, 2008 : an effort to maximize the chances that judicial selection, by any process, will result in a judiciary composed of competent individuals who are not only philosophically attuned to the imperatives of fairness and impartiality (both in appearance and in fact) but capable of performing at a higher level of competence and efficiency as a result of having received specialized training in the college of judicial arts and sciences. IJE is not, however, a panacea for the ills of judicial selection, nor can it be: As with the choice of judicial selection by election or by appointment, judicial selection with or without IJE can never be entirely insulated from partisan politics.
41/
The Case for IJE Some form of IJE is present in certain civil law systems. Much could be, and has been, written on this subject, but a detailed examination is beyond the scope of this article. Some summary observations about a few such systems will suffice, but one fundamental characteristic is worth noting at the outset: These civil law systems proceed cert. denied, 529 U.S. 1012 (2000) Since the founding of the German Reich in 1871, primary responsibility for oversight of legal education has rested with the states. Nevertheless federal involvement, starting with the 1877 Court Constitution Act (Gerichtsverfassungsgesetz), has consistently prescribed the principle of the Einheitsjuristen ("standardized jurists," i.e., the same qualification for all legal professions), a bifurcated qualification approach requiring passing two state examinations, and the notion of "the judge as a model for all jurists." Stefan Korioth, Legal Education in Germany Today, 24 WIS. INT'L L.J. 85, 88 (2006) . The same, however, can be said of the education received by the vast majority of law students in the United States.
47/
However, this same curriculum produces prosecutors, government lawyers, and a broad array of in-house corporate lawyers. Clark, supra note 42, at 1805. Law (or, more specifically, the economic and social value system embodied in the American legal mainstream of the late 20 th century) has long been one of the New World's most successful exports, but now it seems that portions, at least, of the Old World are also uncritically importing our surfeit of lawyers per capita.
(practicing attorneys) and an increase in competition severe enough to affect negatively the quality of legal advice and services being rendered.
52/
The French system is somewhat different, embodying as it does not only a corps of "professional" judges but also a variety of tribunals employing non-professional judges, many of whom have not received any formal legal training (e.g., the civil servants who are judges of the administrative courts, the business people appointed to the commercial courts, and the miscellaneous lay people who serve on labor courts).
53/
Confining ourselves for present purposes to the corps of "professional" judges (magistrats), these are career judicial officers, drawn from law graduates, who by age 28 have matriculated, based on their performance on a highly competitive examination, into the École Nationale de Magistrature (National College of Judges) and embark upon a civil service career.
54/
Comparative law studies have observed the rather formalist nature of French judicial discourse, which seeks to minimize judicial power, emphasize the establishment of clear, predictable rules, and maximize the power of the legislature; they have contrasted this with the American approach, in which judicial discourse is more pragmatic (or realist), takes as its point of departure a recognition of the foibles of the legislature -particularly its inability to foresee the multifarious legal and factual scenarios that will challenge, if not confound, the interpretation of statutory law -and (2002) ("Most students quickly discover that law faculties offer only a series of mass-produced, impersonal lectures with enrollments that exceed 500 students. Students cannot pass the National Bar Examination by attending these lectures. So students who want to become lawyers go to preparatory cram schools and do not bother attending university classes."). Those actually aspiring to a career as lawyer, prosecutor, or judge, while they might take these undergraduate law courses, found them inadequate for passing the bar and had to enroll, in addition, in various "cram schools," which entailed years of additional study. including specifically a series of judicial reforms aimed at making access to the courts easier and less expensive and to create "a civil justice system better able to state the contours of the legal versus the illegal, to lessen growing risk exposure, and to promote business planning." it is far too early to be able to assess the results.
From this necessarily abbreviated tour of three foreign legal systems with targeted education as a prerequisite for judicial office, one finds they have little to offer that would recommend adoption of IJE in the United States. To the extent that a specialized program of study is designed to create a cadre of judges -a specialized judicial class, if you will -it is anathema to our legal system. Add to that the youth and inexperience of those eligible for career judicial positions, and one finds foreign law programs to be poor role models for adoption of IJE in the United States.
The vitality of the American common law system is its flexibility and adaptability to changes in society, technology, and broad legal trends. To be sure, a fair degree of bureaucratization of the judiciary has already occurred during the latter half of the twentieth century in response to a variety of historical and cultural phenomena, including the emergence of the administrative state, huge escalation in crime, and an explosion of civil litigation that has largely overwhelmed judicial efforts at docket control. Further bureaucratization would be distinctly unhealthy. In our Republican form of government, bureaucratization of the executive and legislative branches, which derive their power and legitimacy directly from the will of the people, has shown a tendency to insulate those officials in a manner that has impaired their responsiveness to societal problems. In the case of the judiciary, however, bureaucratization impairs the ability of judges to hear all grievances, identify and pay attention to all of the interests involved, and render timely, , at P7 (quoting Professor Stephen Burbank as observing that "federal judges now give more attention to case management and non-trial adjudication than they give to trials," and "it is quite clear that 'trial' judges ought to spend more time on that activity from which the name is taken"). Id.
80/
Id. at 48.
81/
Id.
82/
It bears mention that no claim has been advanced that the role of appellate judges has changed. Unless IJE were to be confined to those aspiring only to the trial bench, the curriculum would have to accommodate all levels of the judiciary. 267 (1975) . These studies are, as Sherlock Holmes would say, "suggestive," but considerably more detailed and up-to-date research is needed. On the other hand, the "rolling up one's sleeves" and "problem-solving courts" phenomena --certainly probative (if any proof were needed!) of the lengths to which overworked, underpaid judges will go to manage their crowded (if not gridlocked) dockets and minimize, to the extent they are able, the number of cases that will take up scarce in-court adjudication time --does suggest some changes in trial court function. Whether these rise to the level of fundamental change must await further research.
Thus, unlike the experience of foreign judicial education programs, it is possible that recent alterations in the role of trial judges support the notion of IJE. To make a truly convincing case, however, requires recognition of something even closer to home, something apodictic and vital to the very legitimacy of the judiciary. That something is the people's perception of the fairness and impartiality of the courts.
89/
As of this writing, the annual salaries for first-year associates at top-tier Boston firms is an astounding $165,000. In fairness, it should be noted that a more recent survey in California shows marked improvement in public perception of the courts there. As compared with 52% negative opinions overall in 1992, 67% of those surveyed in 2005 gave a positive response ("excellent," "very good," or "good"), and the percentage of African-Americans expressing the most negative evaluation ("poor") judge Dora Irizzary to the federal district bench, bar association comments included "Statements that Judge Irizzary was gratuitously rude and abrasive and demeaned lawyers, that she flew off the handle in a rage for no apparent reason and screamed at attorneys, that she was impatient and did not fully listen to attorneys' legal arguments, and did not have a good grasp of the legal issues presented to her."); Recommendations for Judicial Retention, Colorado State Bar, 2000 Evaluation of Judge Adele K. Anderson, available at http://www.cobar.org/static/judges/nov2000/10CNTYaanderson.htm (judge evaluated as "discourteous and condescending to those appearing in her courtroom as well as to staff members" and engaging in "demeaning and harsh treatment of individuals appearing in her court without legal counsel.").
honest, and impartial judges.
99/
In short, the public demands fairness and impartiality, both actual and perceived, and both substantive and procedural.
Survey results show that the public, and particularly certain identifiable segments thereof, perceive the judiciary as failing to live up to these reasonable expectations.
Given these perceptions -and these disparities -there is certainly a case to be made for educating judges to conduct the business of the courts in a manner that not only lives up in fact to the ideals that lend legitimacy to the judiciary and judicial decisions but also dispels any significant public perceptions (or misperceptions, as the case may be) of biased or unequal justice.
Towards an IJE Curriculum
In crafting a potential curriculum for IJE, one is faced with two preliminary issues. First, the program cannot realistically differentiate between courses appropriate for the trial bench versus those for the appellate bench. Obviously, no one who has availed himself of IJE can possibly know whether he will ever ascend to the bench and, for those who are ultimately selected based on an appointive (as opposed to electoral) process, whether the appointment will be at the trial or appellate level. Second, the curriculum should not duplicate the kinds of courses that are currently offered -and that it makes sense to offer -to individuals who have already been selected for judicial office. 101/ This is also true for the Dwight D. Opperman Institute of Judicial Administration at the New York University School of Law, which trains not only sitting U.S. judges but also foreign judges, and sponsors appellate judges' seminars, workshops on special topics in the law, the Brennan lecture series honoring the state judiciary, and a biennial research conference. See NYU School of Law -Institute of Judicial Administration: Programs, available at http://www.nyu.edu/institutes/judicial/programs/indes.html. Likewise, the National Judicial College at the University of Nevada, Reno is oriented toward the training of sitting judges, both from the United States and abroad. See The National Judicial College -The NJC Experience, available at http://www.judges.org/about.html. To address this problem, the ABA has recommended, after a study on the subject by an ad hoc committee, that specialized business courts should be created in every state. See Report of the ABA Ad Hoc Committee on Business Courts, Business Courts: Towards A More Efficient Judiciary, 52 BUS. LAW. 947 (1997) . Only a few states (not counting Delaware, of course, whose courts have an in-depth and highly sophisticated business law jurisprudence, these states include North Carolina, California, Maryland) have followed through on this suggestion, some on a limited basis (a special commercial calendar in the Cook County Court in Illinois, a Special Business Court in Milwaukee, Wisconsin, the Court of Common Please in Philadelphia County, Pennsylvania, and the Business Litigation Section of the Superior Court in Suffolk, Essex, Middlesex, and Norfolk counties in Massachusetts (i.e., in and around Boston). A contrôleur was one of the more junior grades in the Dutch colonial service, presiding over a subdivision of a residency known as an afdeling or department; but junior or no, a candidate had to spend four years at the College of Delft and pass with honors a rigorous examination that included the Javanese and Malay languages (both very similar, to be sure); French, German, and English language and literature; Islamic law, algebra, geometry, trigonometry, geology (no doubt helpful to the present task), drawing, land surveying and leveling, as well as a host of other disciplines including, for some less explicable reason, the subtle mysteries of "Italian book keeping.. . ." many fields of inquiry, and too much information for any single human being to assimilate.
126/
At the same time, we must recognize, as Cardozo did, the evolutionary nature of the judicial process:
The work of a judge is in one sense enduring and in another sense ephemeral. What is good in it endures. What is erroneous is pretty sure to perish. The good remains the foundation on which new structures will be built. The bad will be rejected and cast off in the laboratory of the years. Little by little the old doctrine is undermined. Often the encroachments are so gradual that their significance is at first obscured. Finally we discover that the contour of the landscape has been changed, that the old maps must be cast aside, and the ground charted anew.
127/
Instead, a model IJE curriculum should focus on primary skills that will be essential for aspirants to judicial office. Many of these skills will prove useful to people, especially busy lawyers, in their daily lives, even if they never realize their judicial ambitions. Indeed, some examples of appropriate areas training could be gleaned by negative inference from reports of disciplinary proceedings against judges, while others may be identified merely by common sense. Thus a curriculum could include short courses in:
• developing listening skills;
• interpreting body language;
128/ 126/ Indeed, we need not be preoccupied with the spectre of judges lacking sufficient education or technical training across the broad spectrum of subjects our courts encounter. In appropriate circumstances, judges can always appoint special masters who can bring to bear the requisite expertise far more efficiently. Cf. Fletcher v. Comm'n on Judicial Performance, 968 P.2d 958, 971 (Cal. 1998) (involving judge who encouraged defendant in family law matter to attend a religious men's fellowship meeting at judge's own house, during which the defendant's personal problems became a focal point for discussion).
• some of the fine points of judicial ethics; 154/
• balancing judicial independence and judicial restraint;
• financial planning: how to "afford" to be a judge; Buckson, 610 A.2d 203, 205 (Del. Jud. 1992 ) (censuring and removing from office judge who, without resigning his position, publicly announced he was seeking his party's nomination for governor); In re Forde, No. 96-311 (Ark. Jud. Discipline and Disability Comm'n, Sept. 22, 1998) (finding violation of the Code of Judicial Conduct where judge failed to disclose that he leased office space to an attorney who appeared before him), available at http:// www.state.ar.us/jddc/pdf/sanctions/Ford96.311.pdf; In re Chirlin (Cal. Comm'n on Jud. Performance, Aug. 28, 1995) (involving trial judge who, after presiding over breach of contract action between actress and movie studio in which the studio prevailed, but while the matter was on appeal, attended premiere of film and post-premiere reception as studio's guest), available at http://cjp.ca.gov/PubAdmRTF/ChirlinPA_08-28-95.rtf.
155/
See notes 90 -91, supra.
156/

Cf. Scott Glover, Judge Grants a Stay After Conceding He Maintained His Own
Website with Sexually Explicit Images, L.A. TIMES, June 12, 2008, at 1 (reporting that Chief Judge Alex Kozinski of the Ninth Circuit, who was presiding as a trial judge in an obscenity case, acknowledged posting sexual content on his personal website, including images of naked women on all fours painted to look like cows and a video of a halfdressed man cavorting with a sexually aroused farm animal, defended some of the adult content as "funny," but conceded that some of it was "inappropriate"). To his credit, Kozinski recused himself from the obscenity trial amidst uproar over the pornographic material on his website. Scott Glover, U. The foregoing does not purport to be an exhaustive list; it is merely a set of suggestions for discussion and debate on the structuring of a pilot IJE program. Such a program need not be a year-long, formal academic curriculum leading to the awarding of an advanced degree but can be accomplished in a flexible format, with a maximum anticipated duration of one or two weeks, which could be covered in a single session (e.g., a summer session) or seriatim in a number of one-to two-day (or perhaps even weekend) seminars. Individual state bar associations are well-positioned to sponsor IJE for their membership, and to experiment with the structure and content of such programs. In this way, they can serve Justice Brandeis' oft-quoted "states as laboratories" function, 160/ with the ultimate goal of populating the judiciary of the future with men and women who will potentially be more sensitive to the demands and responsibilities of serving as a judge, more attuned to the central importance of public perceptions of the judiciary as a barometer of the legitimacy of judicial review, and more consciously committed to fulfilling the ideals of the fair and impartial administration of justice for all.
CONCLUSION
Though by no means free from doubt and worthy of careful scrutiny under the magnifying glass of healthy skepticism, there seems to be a persuasive case that can be made for voluntary, additional education and credentialing for lawyers who aspire to, or are considering the possibility of someday seeking, judicial office. The goal of such education would be to advance the cause of professionalism by improving the overall quality of the pool of people seeking election or appointment to the bench. Individual state bar associations will be able to take leading roles in fashioning the optimal format and curriculum of such a program and fostering the ideals of fair and impartial courts that have long been the hallmark of our legal system. 160/ New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting) (noting with approval states serving as laboratories for trying "novel social and economic experiments without risk to the rest of the country").
